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espite New York City Mayor Michael Bloom-

of sugar sweeteners and/or calo-

berg’s plans to appeal it, the March 11 decision
by Justice Milton A. Tingling of the New York State
Supreme Court striking down the city’s partial ban

on sugar-sweetened drinks larger
than 16 fluid ounces might easily
be seen as a cup half empty. The
ruling represents a major setback
for a controversial and ambitious
proposal, which was approved by
the New York City Board of Health
on September 13, 2012, and was
immediately challenged in court
by a group of small businesses
along with the National Restau-
rant Association and the American
Beverage Association. But many
people remain torn over whether
the giant-soda ban is an impor-
tant measure for combating obe-
sity or a gross intrusion on per-
sonal liberty — and so whether
such a public health regulation

should itself be seen as a glass
half empty or a glass half full.
From the glass-half-empty per-
spective, the policy is a drop in
the bucket of what would be re-
quired to solve the obesity prob-
lem. Setting limits on just a sin-
gle behavior, in the face of all
the other unhealthy choices we
must avoid (fried foods, excessive
portions, carbohydrates galore),
can hardly be expected to turn the
obesity tide. Moreover, because
the ban contains all kinds of
loopholes — it doesn’t set limits
on refills, for instance, and it ex-
cludes (“on suspect grounds”)
“other beverages that have sig-
nificantly higher concentrations
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ries” — the charge that it is “ar
bitrary and capricious” may strike
opponents as more descriptive
than acerbic.

But from the glass-half-full
point of view, the ban is not
about attacking individual choice
but rather about limiting corpo-
rate damage. If we see supersized
drinks not in terms of the indi-
vidual’s freedom to be foolish but
instead as a kind of industrial
pollution that is super-concen-
trated in impoverished neighbor-
hoods,? limits on drink size be-
come a far different kind of
regulatory measure. The target is
not the individual: it is the bever-
age industry, corporate America.
To be sure, the ban does not take
on every industrial enterprise that
is bent on profiting from inundat-
ing Americans with cheap, empty
calories. But it does set what may
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be taken as a new precedent —
though it’s also a move with
deep historical roots.

In the late 19th and early 20th
centuries, an alliance of public
health, labor, social, and housing
reformers organized to get gar-
bage, filth, and the accompany-
ing microbes off city streets, out
of water supplies, and out of the
fetid halls of tenement buildings.
But they also sought to confront
unfair labor practices, hazardous
working conditions, child labor,
and “slave wages” that made the
poor as a class susceptible to dis-
ease. They succeeded in reducing
the toll of infectious diseases be-
cause of the power of this dual
assault — on the environmental
conditions that bred germs and
the social conditions that bred
poverty.3

But a tension would emerge
that provides the backdrop for the
bitter controversy over the giant-
soda ban. By the second decade
of the 20th century, public health
efforts began to turn away from
social reform and industrial reg-
ulation. The germ became the
target. And of course so did indi-
vidual behavior.* One of the lead-
ers in the field of public health,
Hibbert Hill, wrote in his influen-
tial 1916 book, The New Public
Health, “The old public health was
concerned with the environment;
the new is concerned with the in-
dividual. The old sought the
sources of infectious disease in
the surroundings of man; the
new finds them in man himself.
The old public health . . . failed
because it sought them . . . in
every place and in every thing
where they were not.” Hill was
making the case that it was time
to start educating people about
the consequences of their behavior
and to abandon sweeping attempts
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to alter social or environmental
conditions. The individual behav-
ioral approach was far more prag-
matic and considerably cheaper,
and it carried the imprimatur of
science. It was a seductive argu-
ment.3

Since that turning point, the
field of public health has strug-
gled to define its mission. Is it
to address the roots of disease or
to cajole or even coerce people into
behaving in self-protective ways?
To be sure, paternalistic measures,
practices that limit people’s choic-
es for their own good, can be
justified from an ethical perspec-
tive. Motorcycle-helmet laws, for
example, are ultimately intended
to prevent people from harming
themselves.> But particularly in
instances in which behavior in-
volves a hazardous product, such
as tobacco, debate becomes so
embroiled in arguments about
liberty that we may fail to engage
with equal vigor in arguments
about the chief target of regu-
lation.

This century-old struggle is
playing out again in the case of
the giant-soda ban. The New York
Times reports that even lawyers
for the Bloomberg administration
have strained to articulate a com-
pelling public rationale for the
policy. Do we interpret the ban as
a narrow, quixotic measure that
would present public health au-
thorities as little more than scold-
ing nannies? Or do we frame it
in the grand tradition of public
health activism, as a challenge to
corporate and industrial practic-
es that place profit above public
health?

A ban on containers larger than
a certain size does not alter our
capacity to drink as much sugary
beverage as our bodies can toler-
ate — indeed, in a context of
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constant exposure, more than ei-
ther our bodies or underserved
communities can withstand. As
with tobacco, it would take a tax
on sugary beverages to effectively
limit our individual ability to drink
ourselves silly. But that is not
what the currently contested pro-
posal seeks to do. The aim of a
ban on oversized sodas is to re-
duce the level of sugar and calorie
assault that any single beverage
dose represents. The assumption,
of course, is that people won’t
simply buy more and that intake
will be reduced. But the target is
corporate behavior.

A cap on beverage size would
leave us with a soda cup half
empty, but it opens an avenue to
changing corporate practice. The
New York City ban is limited to
businesses that the city itself can
regulate without causing undue
hardship; addressing inconsisten-
cies such as limiting the size of
some drinks in establishments
that receive inspection grades
from the city health department
while leaving others free to brim
over would require similar regu-
latory action on the part of New
York State. But if Bloomberg is
bent on appealing Tingling’s rul-
ing, it is time to start making a
case with some muscle, which will
require strong, active support from
the medical and public health
communities. If we can challenge
the industries and businesses that
profit by promoting bloated serv-
ing sizes, perhaps we can take on
other corporate enterprises that
similarly contaminate our social

environment.
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